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For immediate release – 

 

Museum Challenges AGO for Blocking Trial  

ASKS APPEALS COURT TO ALLOW LEGAL ACTION TO PROCEED 

TO RESOLVE ISSUES CRITICAL TO MUSEUM’S FUTURE 

  

PITTSFIELD, MA (Dec. 8, 2017) –  Lawyers for the Berkshire Museum are challenging efforts 
by Attorney General Maura Healey to further delay a trial that would allow a Superior Court 
judge to examine and resolve issues surrounding the proposed sale of artwork needed to secure 
the museum’s financial future. 

  

The Attorney General this week filed documents opposing efforts by the museum to lift a stay 
that has stopped all trial proceedings in the case.  She had originally sought an injunction only to 
stop the museum’s sale of artwork when the Appeals Court expanded the stay to include trial 
proceedings. The museum asked the court to lift that stay on trial proceedings. The AGO 
opposed that request.  

  

In legal papers filed today, lawyers for the museum argue that the AGO did not request the 
broader stay and did not cite any authority that would allow a single Justice of the Appeals Court 
to grant such a stay. 

  

“The Museum’s request to expedite this appeal, is critical, given the Museum’s undisputedly dire 
financial situation. The AGO responds by embracing delay for its own sake,  sharply 
contradicting its stated commitment to prompt resolution of this dispute.  Given that the AGO 
asserts no potential harm from an expedited schedule in this appeal, the Museum’s request for 
expedition should be granted.”   

  

mailto:carolbbaumann@gmail.com


The Attorney General is pressing for further delays, already requesting to extend from December 
11th to January 29th the injunction blocking the sale. The AGO already has been investigating for 
six months, reviewing thousands of pages of documents provided by the museum. 

  

Superior Court Judge John A. Agostini, in a decision that would have allowed the sale to 
proceed, wrote that AGO’s four-month investigation:  

  

“has uncovered no evidence of bad faith, no conflict of interest, no breach of loyalty, no express 
gift restrictions, and yielded unconvincing evidence of implied gift restrictions or a breach of 
reasonable care during a two-year decision-making process.”   

  

A copy of the filing is attached.  
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The Museum’s December 4 motion sought narrow and 

specific relief from the Single Justice’s 

unprecedented stay of all Superior Court proceedings.  

The response of the Attorney General’s Office (“AGO”) 

offers no authority suggesting that (1) a Single 

Justice may enter such an order, or that (2) the AGO 

may “investigate” the Berkshire Museum without “the 

approval of a judge of the trial court,” G.L. c. 12, § 

8H, and especially after the AGO has filed its own 

lawsuit.  The AGO has shown no legal or factual basis 

for the Single Justice’s order staying all Superior 

Court proceedings, which the AGO never sought and 

which Rule 6 does not authorize. 

The Museum’s request to expedite this appeal is 

critical, given the Museum’s undisputedly dire 

financial situation.  The AGO responds by embracing 

delay for its own sake, sharply contradicting its 

stated commitment to prompt resolution of this 

dispute.  Given that the AGO asserts no potential harm 

from an expedited schedule in this appeal, the 

Museum’s request for expedition should be granted. 

ARGUMENT 

I. THE COURT SHOULD STAY THE UNAUTHORIZED ORDER 
STAYING SUPERIOR COURT PROCEEDINGS 

The AGO begins by promising to show that the 

Single Justice has “discretion and plenary power” to 

stay Superior Court proceedings.  AGO Opp. 1.  It 
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never delivers on that promise, and indeed cites no 

statute, rule, or case justifying that extraordinary 

order.  The AGO’s failure only reaffirms that the 

Museum is highly likely to succeed on the merits of 

this appeal.   

At most, the AGO offers cases holding that a 

Superior Court judge has discretion to control his or 

her own docket--a proposition as undisputed as it is 

irrelevant here.  There is no question that the 

Superior Court could have stayed its own proceedings, 

but it was never asked to do so.  Instead, the Single 

Justice imposed such a stay on the Superior Court, 

when no party had requested such relief (a fact the 

AGO does not deny).  The AGO’s citations actually 

refute its argument, because they confirm that “‘a 

motion to stay proceedings is ordinarily a matter 

addressed to the sound discretion of the trial 

judge.’”  AGO Opp. 5 (emphasis added) (quoting 

Travenol Labs., Inc. v. Zotal, Ltd., 394 Mass. 95, 97 

(1985)); see also Williams v. FedEx Ground Package 

Sys., Inc., 23 Mass. L. Rptr. 192, 193 (Mass. Super. 

Ct. Sept. 20, 2007) (“‘The power to stay proceedings 

is inherent to the power in every court to control the 

disposition of the causes on its docket.’” (emphasis 

added) (quoting Landis v. North Am. Co., 299 U.S. 248, 

254-255 (1936))).  And Danvers v. Wexler Construction 

Co., 12 Mass. App. Ct. 160 (1981), stands only for the 
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proposition that a court’s discretion to stay its own 

proceedings may be regulated by statute.  See id. at 

164 (G.L. c. 251 required stay pending arbitration).  

Not one of the AGO’s cases suggests that a Single 

Justice of the Appeals Court has “plenary power” to 

stay proceedings of the Superior Court.  AGO Opp. 1.1 

In addition to offering no meaningful response to 

the Museum’s showing of likely success on the merits, 

the AGO does not state that it will suffer any harm 

from the grant of the Museum’s motion.  Although the 

AGO repeats its desire to “complete” its 

“investigation” (Opp. 1, 4, 6), neither the AGO nor 

the Single Justice has ever explained why a stay of 

Superior Court proceedings on the AGO’s own filed 

complaint is necessary to achieve that end.  The most 

the AGO offers is its attorneys’ assertion that “[i]t 

makes no sense to litigate in Superior Court while the 

investigation is wrapping up” (AGO Op. 7); the AGO 

does not explain why that “makes no sense,” and if 

                                                 
1 The AGO’s procedural objection (AGO Opp. 4 n.3) that 
the Museum did not ask the Single Justice to stay his 
order is decidedly hypocritical, as the AGO never 
asked the Superior Court for a stay of its proceedings 
either.  In any event, on November 16, the Museum 
expressly requested that the Single Justice enter an 
order clarifying that proceedings before the Superior 
Court were not stayed, but the Single Justice 
responded by confirming his intention to stay all 
proceedings below.  Given the Single Justice’s 
unambiguous interest in staying all proceedings below, 
it was not “practicable” to seek a stay of the stay 
from the Single Justice.  Mass. R. App. P. 6(a).   
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that were really the case, then the AGO should have 

considered that before suing the Museum in Superior 

Court.  The AGO notably does not respond to the 

numerous cases holding that trial court proceedings 

should continue during the appeal of a denial of a 

preliminary injunction, nor does it suggest why that 

principle does not apply here.  Museum Mem. 17-19. 

Moreover, the AGO’s discussion of its 

“investigation” only reinforces its lack of authority 

to “investigate” the Museum in these circumstances.  

The AGO does not deny G.L. c. 12, § 8H’s requirement 

that it obtain authorization from a “judge of the 

trial court” before “investigating” the Museum.  

Instead, it cites cases standing for the AGO’s 

exclusive authority to pursue litigation, which is 

again undisputed and irrelevant to the Museum’s 

motion, except to the extent it suggests that the 

AGO’s claims should be adjudicated in the Superior 

Court litigation the AGO had exclusive authority to 

file.  See Ames v. Attorney Gen., 332 Mass. 246, 250, 

513 (1955) (“[T]he decision of the Attorney General 

not to permit the use of his name in a suit against 

the College for alleged breach of a public charitable 

trust was a purely executive decision....” (emphasis 

added)); Secretary of Admin. & Fin. v. Attorney Gen., 

367 Mass. 154, 163 (1975) (“[W]e hold that the 

Attorney General may refuse to prosecute an appeal 



- 6 - 

where in his judgment, an appeal would not further the 

interests of the Commonwealth and the public he 

represents.” (emphasis added)). 

None of the AGO’s cases suggests that it may 

“investigate” the Museum in a manner unfettered by the 

explicit statutory constraint of G.L. c. 12, § 8H.  

Most of the AGO’s cases long predate the 1954 

enactment of G.L. c. § 8H through Mass. St. 1954, c. 

529, so could not possibly stand for the AGO’s 

position that compliance with § 8H is optional.  See 

AGO Opp. 6 (citing Parker v. May, 59 Mass. 336 (1850), 

Jackson v. Phillips, 96 Mass. 539 (1867), and Dillaway 

v. Burton, 256 Mass. 568 (1926)).  And even Parker was 

directed to the AGO’s power to “institute and 

prosecute a suit,” not any power to conduct a 

unilateral investigation while blocking the right of a 

defendant it has sued to seek a trial on the merits.  

Parker, 59 Mass. at 338 (emphasis added). 

Moreover, the AGO offers no response to the 

manifest unfairness of allowing one party to conduct a 

unilateral “investigation,” unchecked by any statutory 

framework, after initiating litigation.  The AGO’s 

assertion that “the process contemplated by the single 

justice when he issued his stay is working” (AGO Opp. 

4) is only true to the extent it is “working” for the 

AGO, which is now able to demand one-sided discovery 

from the Museum and enjoy an indefinite pause on the 
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litigation it itself filed.  The situation is most 

assuredly not “working” for the Museum, which--absent 

the relief it now seeks from this Court--has no 

opportunity for prompt resolution of the baseless 

litigation the AGO has filed against it.  The stay 

certainly is not “working” to “secure the just, 

speedy, and inexpensive determination of [the AGO’s] 

action.”  Mass. R. Civ. P. 1.  The Museum’s voluntary 

production of more than 1,000 documents totalling well 

over 5,000 pages should not be invoked against it to 

delay its right to defend itself. 

The Court should give no weight to the AGO’s 

assertion that the stay of Superior Court proceedings 

will allow it to “perhaps narrow the issues in 

dispute.”  AGO Opp. 6-7 (emphasis added).  The 

progress of the “investigation” so far has been one of 

expansion, not narrowing.  See Museum Mem. 11-13, 32-

33.  And in any event, nothing prevents the AGO from 

“perhaps” narrowing its claims through the ordinary 

civil discovery and pretrial process.2 

A stay of the Single Justice’s order pending 

                                                 
2 The AGO does not deny that it lacks authority to 
issue a Civil Investigative Demand (“CID”) in this 
context, given the lack of statutory authority to do 
so and the fact that the AGO has already sued the 
Museum.  Museum Mem. 30-33.  And contrary to the AGO’s 
insinuation (Opp. 2 n.1), the Museum certainly never 
agreed that the AGO could “investigate” the Museum, 
through CID or otherwise, after filing a civil lawsuit 
against the Museum. 
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appeal is thus eminently justified and should be 

granted, so that proceedings in the Superior Court may 

resume pending resolution of the Museum’s appeal. 

II. THE COURT SHOULD EXPEDITE THIS APPEAL 

The AGO’s single paragraph opposing the Museum’s 

request for expedition is insubstantial.  The reasons 

for speed are manifest:  on November 1, 2017, the AGO 

agreed that the Museum was in “serious financial 

trouble,” A1337 at 57:3-13, and the Superior Court 

deemed it “beyond cavil” that the Museum’s “financial 

outlook is bleak,” A1393.  The stay of Superior Court 

proceedings effectively prevents the Museum from 

carrying out a transaction critical to its future and 

from demonstrating that its volunteer trustees amply 

discharged their responsibilities.  Notably, the AGO 

does not suggest that it would suffer any cognizable 

prejudice from an expedited schedule. 

The AGO’s reference to its motion to consolidate 

the Museum’s appeal with the AGO’s own appeal from the 

Superior Court’s denial of a preliminary injunction 

order is a non sequitur.  Even if consolidation were 

appropriate, nothing would prevent both appeals from 

proceeding on an expedited schedule.  And the AGO 

shows no reason why these appeals of entirely 

different rulings from entirely different courts for 

entirely different reasons should be consolidated.  

The Museum’s appeal presents a single narrow legal 
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question, and the Museum has already filed its opening 

brief.  The AGO’s appeal, by contrast, seeks to 

relitigate its motion for preliminary injunction, and 

will require this Court to decide whether the Superior 

Court abused its discretion in evaluating a range of 

distinct arguments, and the AGO has not indicated when 

it will file its opening brief, which is currently due 

on January 16. 

The acceleration of the Museum’s appeal also 

promotes judicial economy:  if the stay is lifted, a 

final Superior Court judgment on the merits will moot 

the AGO’s appeal of the denial of preliminary 

injunctive relief.  In other words, far from 

suggesting that this appeal should be delayed, the 

possibility of mooting the AGO’s appeal is an added 

reason for expedition, as this appeal’s prompt 

resolution will render it unnecessary for the parties 

or the Court to engage in briefing or argument of the 

AGO’s interlocutory appeal. 
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CONCLUSION 

For the foregoing reasons, the Museum’s motion 

should be allowed. 
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