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With AGO Delays Threatening Museum 
MUSEUM ASKS APPEALS COURT TO ALLOW TRIAL  

TO RESOLVE ISSUES CENTRAL TO MUSEUM’S FUTURE 
AGO Refuses Offer That Would Extend Investigation and Allow for Trial 

 
 

 
PITTSFIELD, MA – The Berkshire Museum is asking a Single Justice of the Appeals 
Court  to allow a trial to proceed as Attorney General Maura Healey asks for more 
time in what the museum’s lawyers call “a wholly unauthorized ‘investigation.’” 
 
Lawyers for the museum are responding to the Attorney General’s request to extend 
today’s deadline on the injunction stopping the sale of art by the museum and any 
legal action connected to that sale. In today’s filing, the museum lawyers note that: 
 

“Prior to filing this response, in an attempt to narrow the issues in dispute, the 
Museum informed the AGO that it would agree to the AGO’s requested injunction 
through January 29, 2018 in exchange for the AGO’s agreement that the stay of 
Superior Court proceedings be lifted in the meantime.  The AGO refused. “ 
 
The museum was willing to extend the injunction on the sale until January 29th, as 
the AGO requested, in exchange for the AGO agreeing to allow the trial court in 
Pittsfield to resume its work in deciding urgent issues critical to the museum’s 
future.   
 

“To this day, the AGO has not explained why it may not conduct its 
“investigation” in tandem with the Superior Court’s adjudication of the AGO’s own 
litigation claims,” the lawyers write. 
  
Lawyers for the museum note the “languid” pace of the AGO, and, that “The AGO’s 
motion to extend the injunction notably does not argue that the merits of its appeal 
have strengthened during the last month.“  
 
The AGO’s roadblocks threaten the museum’s future, preventing the museum from 
securing the financing needed to allow the museum to continue to contribute to the 
economic, educational, and cultural life of the community. 
 
A copy of the filing is attached.  
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Pursuant to the Single Justice’s order dated 

December 7, 2017, Defendant-appellee Trustees of the 

Berkshire Museum (the “Museum”) submits this response 

to the Attorney General’s Status Report and Motion to 

Extend the Injunction (the “AGO Report”). 

Prior to filing this response, in an attempt to 

narrow the issues in dispute, the Museum informed the 

AGO that it would agree to the AGO’s requested 

injunction through January 29, 2018 in exchange for 

the AGO’s agreement that the stay of Superior Court 

proceedings be lifted in the meantime.  The AGO 

refused.  

RESPONSE REGARDING THE STATUS OF THE AGO’S APPEAL 

Although the Superior Court assembled the record 

in the AGO’s appeal on Tuesday, November 28, the AGO 

waited over a week, until Wednesday, December 6, to 

docket its appeal in this Court.  The AGO does not 

state when it will file its opening brief, other than 

noting the due date of January 16, 2018.  AGO Report 

2. 

The reason for the AGO’s languid pace in 

prosecuting its appeal, and its refusal to accept the 

Museum’s proposed agreement, is plain: it is now 

operating in a situation of complete unilateral 

advantage, as the Museum not only stands enjoined, but 

also completely unable to advance the progress of the 

litigation that the AGO itself filed in the Superior 
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Court.  Meanwhile, the AGO has seized the opportunity 

to demand compliance from its litigation opponent with 

a wholly unauthorized “investigation.” This stark 

imbalance is entirely unfair and unjustified, and 

undermines the “just, speedy, and inexpensive 

determination” of the AGO’s claims against the Museum.  

Mass. R. Civ. P. 1.  

Accordingly, as explained below, the Museum 

respectfully requests that, if the Court extends the 

injunction, it should also lift the stay of Superior 

Court proceedings. 

RESPONSE TO MOTION TO EXTEND INJUNCTION 

As the Museum explained in its November 10 

opposition to the AGO’s initial motion for an 

injunction pending appeal, there is no basis for an 

injunction in this matter at all.  In denying the 

AGO’s motion for preliminary injunction, the Superior 

Court fully weighed the relevant factors, and there is 

no reason to think that the AGO is likely to succeed 

in showing that the Superior Court abused its 

discretion.  Compare Fordyce v. Town of Hanover, 457 

Mass. 248, 256 (2010) (denial of preliminary 

injunction reviewed for abuse of discretion) and Bank 

of New England, N.A. v. Mortgage Corp. of New England, 

30 Mass. App. Ct. 238, 245 (1991) (Appeals Court “will 

not reverse [denial of motion for preliminary 

injunction] if there is a supportable legal basis for 
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the trial court’s action” (internal quotation marks 

and brackets omitted)), with Opp. to Mot. for 

Injunction (Dkt. 9) 9-17 (explaining why AGO has no 

likelihood of success on the merits of its appeal).   

The AGO’s motion to extend the injunction notably 

does not argue that the merits of its appeal have 

strengthened during the last month.  This is despite 

the fact that the Museum has provided copious 

information to the AGO in the one month since the 

Single Justice entered the injunction, see Exs. A, B 

(Nov. 29 and Dec. 9 letters), and amounts to a tacit 

acknowledgement on the part of the AGO that its case 

for an injunction has only diminished based on its 

belated information requests.  Nor is the injunction 

necessary to secure the Museum’s compliance with the 

AGO’s “investigation”--notwithstanding the Museum’s 

ongoing objections to the “investigation,” the Museum 

has abundantly complied with the AGO’s demands since 

June, as the AGO concedes.  AGO Report 3.   

The AGO also cannot establish that it will suffer 

irreparable harm absent continued injunctive relief.  

In its original motion, the AGO relied on the fact 

that the Museum’s deaccessioned works were scheduled 

to be sold at auction in November to establish 

irreparable harm, but the auction date has passed, and 

the Museum’s works are not presently scheduled for 

sale.  Thus, there is no basis in law or fact for any 
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extension of the injunction, and the Single Justice 

should deny the AGO’s request to extend it.  

In the event that the Single Justice concludes 

that there is any basis to extend the injunction 

through January 29 as the AGO requests, however, the 

Single Justice should also remedy the stark unfairness 

produced by the current stay of Superior Court 

proceedings by lifting that stay.  The Museum has 

appealed the stay order and filed its opening brief on 

an expedited basis, explaining that the stay of 

Superior Court proceedings was contrary to law, served 

no legitimate purpose, and works severe harm to the 

Museum, whereas lifting the stay would not harm the 

AGO at all.  See Brief for Appellant, No. 2017-P-1523 

(Dec. 4, 2017).  There is no reason why the trial 

court proceedings on the AGO’s own complaint ought to 

remain stayed, whether pending the AGO’s appeal or the 

“completion” of the AGO’s “investigation.”   

The AGO’s desire to continue an extra-legal 

“investigation” in no way undermines the Museum’s 

right to prompt adjudication of the merits of the 

complaint the AGO filed as a plaintiff in Superior 

Court.  To this day, the AGO has not explained why it 

may not conduct its “investigation” in tandem with the 

Superior Court’s adjudication of the AGO’s own 

litigation claims.  Allowing the Superior Court 
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litigation to proceed forward would return the parties 

to an equal footing. 

Lifting the stay would have the further benefit 

of mooting the Museum’s appeal from the stay order 

(see No. 2017-P-1523), thereby removing the burden on 

the Court and the parties of briefing and deciding 

that appeal. 

CONCLUSION 

For the foregoing reasons, the Museum 

respectfully requests that the Single Justice decline 

to extend the injunction and stay of Superior Court 

proceedings.  In the event the Single Justice does 

extend the injunction, any extension of the injunction 

should be paired with a lifting of the stay of 

Superior Court proceedings. 

 Respectfully submitted, 
 
 

        /s/ Felicia H. Ellsworth           
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felicia.ellsworth@wilmerhale.com 
 
Attorneys for Defendant-Appellee 
Trustees of the Berkshire Museum 

 
December 11, 2017  



 

CERTIFICATE OF SERVICE 

I, Felicia H. Ellsworth, hereby certify, under 
the penalties of perjury that on December 11, 2017, I 
filed the foregoing with the Clerk of the Appeals 
Court via the Court’s electronic filing service and 
served by email and overnight delivery on counsel of 
record listed below:  
 

Courtney Aladro 
Emily T. Gabrault 
Andrew M. Batchelor 
Assistant Attorneys General 
Office of the Attorney General 
One Ashburton Place 
Boston, MA  02108 
(617) 963-2545 

Michael B. Keating, Esq. 
FOLEY HOAG LLP 
155 Seaport Boulevard 
Boston, MA  02210 
(617) 832-1000 

 
Nicholas M. O’Donnell, Esq. 
SULLIVAN & WORCESTER LLP 
One Post Office Square 
Boston, MA  02109 
(617) 338-2800 

 
 
 
 
 

      /s/ Felicia H. Ellsworth____ 
    Felicia H. Ellsworth (BBO #665232) 
 

 



 

 

 

EXHIBIT A 



 

 

 

 
 

 

Felicia H. Ellsworth 
 

+1 617 526 6687 (t) 
+1 617 526 5000 (f) 

felicia.ellsworth@wilmerhale.com 

November 29, 2017 

By E-mail 

Courtney M. Aladro, Esq. 
Chief, Non-Profit Organizations/Public Charities Division 
Massachusetts Attorney General’s Office 
One Ashburton Place 
Boston, MA 02108 

Re: Rockwell v. Trustees of the Berkshire Museum, No. 1776CV253 

Dear Courtney, 

I write on behalf of the Berkshire Museum (the “Museum”) in response to your letters of 
November 22 and November 28.   

The suggestion in your letters that the Museum has not complied with the Attorney General 
Office’s (“AGO”) review of the Museum’s deaccession and sale—and has “refus[ed] to provide 
necessary information”—is incompatible with the facts.  The Museum notified the AGO of its 
planned deaccession on June 22, 2017.  On that date, the Museum provided the AGO with a list 
of each of the 40 items scheduled for deaccession and sale.  In the extensive correspondence that 
ensued over the following weeks and months, the Museum provided the AGO with every single 
accession slip, every single gift instrument, and every single piece of paper contained in the 
object files associated with each of the 40 works of art in question.  The Museum also provided 
the AGO with two years of Board of Trustees meeting minutes, and all documents considered by 
the Board relating to the New Vision process.  Indeed, as you have repeatedly described in 
written submissions to the courts, “the AGO requested and reviewed documents from the 
Museum in an iterative process, conducted over 20 informational interviews, met with Museum 
officials in Pittsfield, [and] held no fewer than 20 conference calls with Museum counsel.” 

On October 18, the AGO requested eight categories of information from the Museum.  We 
produced the documents you requested on October 24 and October 27.   

The Museum’s cooperation with the AGO continued even after the AGO filed suit against the 
Museum on November 2.  We have repeatedly welcomed you to our office to review fragile 
papers that we retrieved from the Museum’s archives at your request—some of which date back 
over a century—and provided you with copies of every document your team flagged for 
production.  We produced documents from the Museum’s archives on November 16, and on 
November 17, produced every single financial document the Museum had provided to its 
consultant, TDC, during a multi-year engagement.   

On November 15, you sent yet another letter requesting 14 separate categories of documents.  
The suggestion that the AGO now requires documents that your office did not even think to 
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request until well into the fifth month of its review is bewildering.  Nevertheless, the Museum 
has worked expeditiously to comply with this most recent set of requests.  On November 22, one 
week after receiving your letter, the Museum produced 194 documents including over 1,200 
pages, completing its response to nearly all of the categories of documents requested in your 
November 15 letter.  On November 28, the Museum produced another 555 documents (totaling 
nearly 3,000 pages), completing its production (subject to its objections) in response to your 
November 15 letter.  What is more, we have repeatedly offered you the opportunity to return to 
the Museum’s archives, on any day, night, or weekend, to identify additional documents you did 
not collect during your prior visit.  You have not availed yourself of that opportunity.  In light of 
all of the above, the suggestion that the AGO’s review—which is now in its sixth month—is 
being somehow “impeded” cannot be squared with the facts.   

What is more, the AGO has cited no authority requiring the production of this information, nor 
any authority for the proposition that your office may conduct an open-ended, unbounded, 
“investigation” into the Museum.  Your most recent letter acknowledges G.L. c. 12, § 8H, which 
provides that the AGO, under certain circumstances, “may conduct an investigation upon 
application to and with the approval of a judge of the trial court.”  Yet the AGO has neither 
sought nor obtained approval of any trial court judge to investigate the Museum.  The AGO’s 
repeated invocation of Justice Trainor’s order on your motion for an injunction pending appeal, 
in a litigation you initiated, is plainly not the type of judicial order required to authorize an AGO 
investigation under Section 8H.  Nor has the AGO, despite our request, supplied a single case to 
support the assertion that the AGO’s statutory authority is merely a “supplement” to a broader 
power, defined by “centuries of common law,” to conduct an “investigation.”  Our research has 
not identified any case to describe the AGO’s powers in this context in such sweeping terms.  
We invite you to point us to one if you are aware of it. 

Instead of seeking to initiate an investigation, you filed a lawsuit, publicly accusing the Museum 
of breaching “charitable trusts” and engaging in a breach of the duty of care.  Neither allegation 
has any merit whatsoever, but the Rules of Civil Procedure dictate the bounds of appropriate 
discovery into those claims.  The assertion that the AGO may file a lawsuit and then conduct 
informal interviews of unidentified Museum persons—having already, by your own admission, 
“conducted over 20 informational interviews”—would give the AGO power unknown to any 
other civil litigant.  We are aware of no basis to require the Museum to produce unlimited 
materials or expose its personnel to repeated “interviews” by a party-opponent’s litigation 
counsel.  

Two days ago, we spoke by phone about the Museum’s compliance with the AGO’s document 
requests, and additional documents that the AGO is seeking.  The Museum continues to disagree 
with your assertion that “each of the categories” listed in your November 15 letter is 
“inextricably tied to the Museum’s plans.”  To the extent you are investigating whether the 
Museum’s Board of Trustees complied with its fiduciary duties in connection with its adoption 
of the New Vision and its vote to deaccession 40 works, many of the questions you continue to 
pursue bear absolutely no relation to that question—for example, the consideration of mergers by 
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a differently-composed Board seven years ago or documents relating to the Museum’s 
deaccession of other works during the past century.  

Nevertheless, in the continued spirit of cooperation, the Museum remains committed to 
providing you with relevant materials in order to speed the resolution of the lawsuit and appeal 
that the AGO itself has commenced.  We will therefore continue to provide information 
responsive to reasonable requests.  Thus, the Museum responds as follows to your additional 
requests and to your inquiries: 

Request Nos. 1, 2, 9, 11.  You agree that we have fully complied with these requests. 

Request No. 3.  In connection with the Museum’s master planning process, Executive 
Director Van Shields met with representatives from Christie’s and Sotheby’s in the spring 
of 2015.  The Museum has produced all documents related to the Board’s decision to 
engage an auction house. 

Request No. 4.  The Museum has produced all Board of Trustee minutes and materials, 
and all Executive Committee minutes and materials, between 2014 and mid-2017.  The 
Museum has produced all financial documents provided to TDC during the course of its 
multi-year engagement.  The Museum has further produced all electronic documents 
provided to its auditors for Fiscal Years 2014, 2015, and 2016.  Please let us know if you 
would like to review the backup paper files the Museum made available to its auditors for 
those fiscal years.   

In addition, the Museum agrees to produce all Board of Trustees and Executive 
Committee meeting minutes and materials from 2012 and 2013, and further agrees that 
the AGO may request a subset of the materials made available to the Museum’s auditors 
during those fiscal years, once the AGO reviews the voluminous information already 
produced for other years. 

Request No. 5.  Alternatives to deaccession that the Museum considered are reflected in 
documents the Museum has already produced, including Board of Trustees meeting 
minutes and materials, Executive Committee meeting minutes and materials, and 
documents associated with the master planning process and the prior engagement of 
TDC.  Before the Museum explored a potential merger with Hancock Shaker Village, 
Museum staff engaged in conversations with staff at several other local charitable 
organizations regarding the possibility of a combination or partnership, but the Board did 
not evaluate any specific merger opportunity.   

Request Nos. 6, 7, 8.  The Museum agrees to produce a chart showing what it believes are 
all deaccessions between 2005 and March 2017.  You will see that the Museum 
deaccessioned more than two dozen items in 2008.  As we explained, there is a difference 
between a deaccession and a sale, and nearly all of these instances of deaccession were 
not followed by sale or auction.  In any event, the Museum will produce any Collections 
Committee minutes and materials from 2008.  To the extent the AGO wishes to examine 
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historical documents regarding earlier deaccessions, we renew our invitation for you to 
visit the Museum archives at a time of your choosing. 

Request No. 10.  The Museum has produced extensive documentation regarding its 
fundraising efforts, reflected in nearly every set of meeting minutes of the Board of 
Trustees, the Executive Committee, and the Finance Committee—documents the 
Museum has already produced for a period of three years.  As those documents make 
clear, the Board receives regular updates regarding fundraising at its meetings.  
Moreover, the hundreds of financial documents we have produced make clear the extent 
to which the Museum has been successful in raising funds for Fiscal Year 2014, 2015, 
and 2016.  You asked whether the Museum generates “development reports.”  The 
Museum regularly reports on its development activities, including in “Scorecard” reports 
distributed at Board meetings.  See, e.g., TBM-AGO-1368.  The Museum also generates 
documents related to specific fundraising efforts, events, and campaigns, has already 
produced several of these documents, see TBM-AGO-1332, and agrees to produce 
additional documents.  

Request No. 12.  While we remain of the view that this request bears no relation to 
anything the AGO purports to be investigating, the Museum will provide information 
about its prior engagements of Hill Engineers under separate cover.  

Request No. 13.  The Museum does not maintain the resumes of its volunteer Trustees. 
To the extent the AGO intends to mount an attack on the qualifications or background of 
the Trustees, the Museum strenuously objects to this request, and the AGO’s desire to 
avoid conducting its own “search for publicly available information” is not a basis for 
shifting the burden of this irrelevant request to the Museum.  (To the extent such a search 
is “potentially time-consuming,” you offer no explanation for not conducting it at any 
point between June 22 and November 15.)  We stand by our offer to provide basic 
biographical information regarding any particular Trustee to the extent that remains of 
interest to the AGO and somehow unavailable to your office. 

Request No. 14.  Your characterization of our conversation regarding this request is not 
accurate.  There are no materials missing from the Museum’s production.  As we have 
repeatedly explained, we have provided to the AGO all documentation that relates to the 
deaccessioned works after a reasonably diligent search:  to the extent they exist, we 
produced every accession slip, every gift deed, and every document within each object 
file (which serves as the official record for each document in the Museum’s collection).  
We have produced all correspondence with anybody with the surname “Rockwell,” and 
repeatedly invited you to review and request any records from the Museum’s historical 
files.  The idea that anything has been held back is inapt. 

In terms of the exhaustive review undertaken by Museum staff, we agreed to provide the 
AGO with the names of the personnel involved.  The effort was initially led by Maria 
Mingalone, who served as Director of Collections and Curatorial Affairs.  When Ms. 
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Mingalone moved to California to join the Oceanside Museum of Art as its Executive 
Director, Jason Verchot, Logan Recchia, and William Blaauw continued the review.  To 
the extent the AGO wishes to speak with any of these individuals—or any other current 
or former Museum employees—we request that you contact us. 

We trust that you will find these quick responses to your questions helpful.  Please contact me if 
you have any additional questions. 

Sincerely, 

/s/ Felicia H. Ellsworth 

Felicia H. Ellsworth 

cc: Emily Gabrault 
 Andrew Batchelor 
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December 9, 2017 

By E-mail 

Courtney M. Aladro, Esq. 
Chief, Non-Profit Organizations/Public Charities Division 
Massachusetts Attorney General’s Office 
One Ashburton Place 
Boston, MA 02108 

Re: Rockwell, et al. v. Trustees of the Berkshire Museum, No. 1776CV253 

Dear Courtney, 

I write on behalf of the Berkshire Museum (the “Museum”) in response to your November 30 
and December 5 letters.  The AGO continues to offer no meaningful explanation of the authority 
upon which it purports to be conducting an “investigation.”  Your November 30 letter invokes 
“the AGO’s statutory authority” to investigate charitable organizations, ignoring once again that 
the relevant statute requires “application to” and “approval of a judge of the trial court” as a 
necessary prerequisite, G.L. c. 12, § 8H, which has been neither requested nor received.  And, 
despite our repeated requests, the AGO remains unable to supply a single citation to a case that 
characterizes the AGO’s authority to conduct an investigation into a public charity as broader 
than or independent from that authorized by section 8.  

In the meantime, despite the unprecedented nature of the AGO’s post-litigation investigation, we 
have continued to produce documents responsive to your requests.   

Since November 10, the Museum has produced approximately 1,000 documents totaling over 
5,000 pages.  Over the last two weeks alone, the Museum provided the AGO with additional 
minutes and materials for the meetings of the Museum’s Board and Executive Committee, 
having previously provided all such documents for the period from mid-2015 to 2017 on August 
28.  It has further provided all financial documents provided to the Museum’s consultant over a 
multi-year engagement, all documents provided to the Museum’s accountants for the last three 
completed fiscal years, and numerous other requested documents on topics ranging from the 
Museum’s Collections Management Committee to its conflict of interest policies to historical 
files from the 1900s through 1930s.  In addition to these already-produced documents, and as 
stated in my November 29 letter, the Museum will address your questions regarding Hill 
Engineers under separate cover. 

In light of the foregoing efforts to marshal the Museum’s limited resources to respond to your 
requests on an expedited basis, I cannot agree with the repeated claim in your November 30 
letter that the Museum has somehow been uncooperative with your office.   
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In addition to dismissing the Museum’s significant efforts, your November 30 letter takes 
exception to the fact that the Museum did not alert the AGO to “restrictions on items acquired 
before 1932,” an assertion which mistakenly assumes that there are restrictions on items the 
Museum acquired before 1932.  There are none, as Judge Agostini agreed in deeming this 
argument “arcane” before rejecting it.  Your November 30 claim that you have had to “repeat 
certain requests” falls equally wide of the mark:  you have indeed repeated certain requests, 
which is why we have produced the same documents repeatedly.   

What is more, although the AGO has issued dozens of requests for documents spanning decades, 
and the Museum has produced them, the AGO is also taking the position that it need not respond 
to any request for documents or information made by the Museum.  Specifically, by letter dated 
November 16, 2017, I requested three discrete categories of documents from the AGO, seeking 
documents that the AGO has publicly identified as the basis for its claims against the Museum.  
Yet on our November 27 telephone call, you informed me that the AGO did not intend to 
respond to our narrow request, because “that is how investigations work.”  This one-sided flow 
of information is further evidence of the irregularity of the AGO’s actions to date. 

Given the Museum’s extraordinary efforts to comply with your requests, and the burden your 
purported investigation continues to place on it, we appreciate your December 5 letter 
acknowledging our “continued production of documents.”  We also appreciate your narrowing of 
certain requests.   

To the extent the articulation of request No. 6 in your December 5 letter seeks documents related 
to deaccessions in the 1930s, we have already produced relevant 1930s documents in connection 
with proceedings in the Superior Court, and you have already reviewed historical files for that 
period.  To the extent the request seeks documents related to the 2008 deaccession, the Museum 
has already produced Collections Committee documents from 2008.  Your refined requests No. 7 
and No. 8 correctly note that the Museum has already produced responsive materials.  Indeed, 
the Museum has provided all Collections Committee minutes and materials from 2008 and 2014 
to present, and all Board minutes and materials for the period between 2012 and mid-2017.  The 
Museum believes that its productions in response to Requests 6, 7, and 8 is complete. 

Subject to the above, the Museum has completed the responses and production it will make to 
the document requests in your November 15 letter.   

Your December 5 letter also requests a meeting with the members of Museum staff who were 
involved in researching accession records in connection with the sale.  Per your telephone 
conversation with Mark Fleming and Drew Dulberg on Friday, December 8, these staff members 
will be available to meet on Tuesday, December 12.  As discussed, counsel for the Museum will 
be present for the entirety of the visit and any interactions you may have with Museum personnel 
or staff.     

Sincerely, 
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/s/ Felicia H. Ellsworth 

Felicia H. Ellsworth 

cc: Emily Gabrault 
 Andrew Batchelor 
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